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Dear’ Sit,

RE:  ADVICE ON SEPP 15 NULTTPLE OCCUPANCY OF RURAL LAND

We refer to the writer's numercus phone discussions with your
Mr. Scott and enclose a copy of Counsel's Advice, Would you

please peruse same and phone the writer to discuss at your
convenience. g

Yours faithful_iy r
BONDFIELD RILEY -

Per:
.L. *
Enclosure (3)
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Creg Newport Windeyer Chazibers
‘? . . 8th Floar
- ' 225 Mecquariz Strect
Sydaey, N.S.W. 2000
. Phone: 2353033
< o Fax: 223-3515

| DX &50 SYDNEY

19 Naovember 1§93

Messrs. 1. B. Bondfield Riley & Fiford,
Sclicitors,
DX 7712 LISMORE

Dear Sirs,

RE: ADVICE ON SEPP 15 MULTIPLE OCCUPANCY OF RURAL LAND
| ISMORE COUNCTL. .

I refer to your letier of 3 November 1983, seeking_my adyice 1in
respect of the proper construction of the a1ms,.ob3ect1vee,
policies and strateyies ("the aims") contained in clause 2 of the
satd Policy.

I advise as follows:

1. The aims of the Policy are specifically included to
demonstrate what work the policy has to de. By this I mean
that it assists the Council in understanding the subseguent
statutory provisions and the proper construction to be
apptiad to those provisions. That intergretation which best
meets “the aims, objectives, policies and strategies stated
in tha Policy shall be preferred.” (See s25(3) EPA Act
1879). The statutory provisiona of s25 are, in effect,
consistent with the commor law “purposive approach”
enunciated by the Courts {see Auckland Lai v. Warringah SC 58
LGRA 276). ‘ . -

2. Upen "éxamination of clause 2 of the said Policy and as a
matter of proper legal construction, the three subciauses
‘must be read caonjunctively. Howaver, this does not, in my

~opinion, require that each of the said sub-clauses must be
given equal weight in detarmining whether a particular
development satisfies the said aims. . In simple terms the
consent authority is required to test the particuiar
development forms against the complete aims and then form an
opinion as to whether or not it satisfies those aims. Shoyld
the censent authority form the opinion that the ahjectives
are not satisfijed, it is clearly with power to refuse the
application. In such circumstances a person dissatisfied may
appeal (s.87 EPA Act) and by way of a hearing de nove the
Court may overturn that decision. However, in such
cireumstances, the Court assumas the role of the Council and
may adopt the same purposive approach.

On the other hand, should the Council approve develepment,
after forming the opinion that the said aims are satisfied;
such a decision of an administrative body may only. ba
overturned where the Court is clearly shown that the
Council’'s decision was not reasonably open to it and it was

manifestly absurd or unreasonable, (See Minister v. Peko

Wallsend 62 CLR 22a4).
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1 understand from the material contained in my Brief that the
central focus is claugse 2(c)(i1i) of the Policy wherein the .
aim 18 expressed to relevantly be to facilitate developmant,

preferably in a clustered style, to creats opportunities for

an increase in the rurati population in areas which are

suffering or 1ikely to suffer from a decline in services dua
to rural population loss.  Again, as I undarstand the concern

.
.

of Councii, it is of the ¢pinion that there are very few

. areas where there is the Jikelihood of a decline in services

due to rural population loss. Rather, the position is that
the Council area is a relatively high grewth area. In such
circymstances ig Counci) empowerad to simply rajact thy

applications begause tha area iz not one where thare is tha -

1ikalihood _of rural population lass? :

I opine that the Council is not able to use the particular
aim as a blanket reason for refusal of development .
applications for Multiple Occupancy of Rural Land. It must
be recalled that the particular purpose is permissible with
the consent of Council and 3 particular aim cannot be used as
a sole basis for rejection of development application. (See
a25(2) EPA Act 1879. , . X

This conclusion becomes evident when one Jooks at othsr

~environmental planning instruments which by separate clause

ink the permissiblie development f£o the said objectives. WMy
instructing Selicitor may be sware of some environmental

planning instrumant which direct that the council is not to
grant consent unless it is of the opinion that the carrying
aut of the development is consistent with the objectives of

" the zana. In Dagh v. varrowlumia $.C. 79 LGERA 228 at 224

the Court considered such a provision in circumstances where
the particuiar development was permissible with consent but
arguably inconsistent with the objectives. - The Court
ralevantly held that such a clause is a matter that “more
pertinantly should be taken inte account where tha Council 18
required to exercise its discretion whether or pot toc grant
or refuse a consent. It i8 nevertheless important te ’
undérstand what the objectives of the planning instrument
are.. The Court accepts that the construction of the Local
Environment Plan should be given a practical outcame
consistent with the reascnable interpretation. The approach
should not be over-technical.”
similarly the NSW Court of Appeal decision of Coffs Harbour
Environment Cantre ¥, Coffs Harbour C.C. 74 LGRA 185 at 193

_considered the reverse situation where the tabies provided

that a partiecular purpose waa "prohibited” unless the Council

was satisfied that the carrying out of the development is

ganerally consistent with ona or more of the objectives of
this zone.” The Court held that as a matter of proper
conttruction it could not be interpreted to permit an “anti
pathetic development”, : '

e
: - e .
ar L . it i LN T -
B TS » - I T VN ° A Y TR s - B =
T - o - TR S y-ﬂx}? L‘wb ‘-di?\ﬂ B P
. .. —_ . P = o SO



L

wBe

£ . In the present circumstances there are no express prrovisions
within the Policy which attempt to direct the Council not to
grant cansent unless it is of the opinian that the carvrying
out of the development is consistent with the aims., In ay
opinion 1t follows that the Counci) ig not empowsred to use
the partijcular objective (2){(c)(ii1) as a basis for blanket
rejections of development which is otherwise permissible with
cansent. . . :

7. On proper construction of clause 2({¢)(iii) the sub-clause
only has work to do where there is identified suffering or
1ikely suffering from a decline in services due to rural
population logés. IXIf no such areas are identified, Council 1s
empowered to disregard that.aim and thereafter dotermine the
application, having regard to other statutcry provisions.
Wwhere such areas are not identified, the particular

-gub-clause cannot be used as a basis for blankat rejection of
such development applications. This is not im contradiction
to my opening remarks that the sub~clauses must be read
conjunctively. In brief, they are all required to be read
and if they have ho work to do they may thereafter be
disregarded. - : :

It is clear that the Council! is otherwise empowared to refuse
a development application for Multiple Occupancy of Rurafl
Land pursuant to the Policy if it is of the opinion that
other statutory provisions are not satiafied. Such statutery
provisions may include the remsining aims contained in clause
2 of the Policy,

a3, For the sake of completeness, 1 advise my instructing
Solicitor that in circumstances where ‘the Council is of the
opinion that there is no likelihood of rural populatien loss
in its area, it could seek exclusion from application of the
Falicy. :

I would be pleased to discuss any aspect of this advice with my
instructing Solicitor should the need arise.

Yours faithfully,

GREG NEW ORT
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JOHN D. WELLER

BARRISTER & SOLICITOR, VICTORIA
SOLICITOR, ATTORNEY & PROCTOR, NEW SOUTH WALES

Associate:

DAVID SPAIN
B.A., LL.B. (Hons.)
SOLICITOR, SUPREME COURTS OF
QUEENSLAND & NEW SOUTH WALES

Please address all correspondence in Telephone: (066) 779 333
this matter to: : Facsimile: (066) 779 488
Main Street . International: (616) 779 333

Stokers Siding. 2484.
Qur ﬁef: DS -

21 July 1993

Peter Hamilton
Wallace Road . ' -
THE CHANNON - 2480 BY FACSIMILE: (066) ﬁ5—7830

Dear Peter: :
' Re: SEPP #15

~

I refer to your request for advice as to whether or not the aim &
objective in sub-sub-clause 2(c¢)(iii) of SEPP #15 is integral to
any activation of clause 2 generally. We take the view that it is
not: sub-sub-clause 2(c)(iii) is merely ancillary to the remainder
of clause 2. It is an additional, severable objective of SEPP #15
rather than an integral, joint one. : ‘

Upon the most narrow "black-letter"”, positivist and literal
construction of clause 2, there is nothing to indicate that the
various usages of the word "and", so as to link its sub-clauses or
sub-sub-clauses, is intended to have a strict conjunctive, rather
than a liberal disjunctive, effect. Indeed, a literal construction
would have to come to the opposite conclusion, since the clause
opens with the words [NB: all in the plural number] "The aims,
objectives, policies and strategies:-of this Policy are --". Were
they correct who say that the elements of this entire clause were
meant to be conjoined cumulatively and to enjoy zero severability
inter se, then the quoted words could, logically, only have been in
the singular number, for SEPP #15 could have had but one.unified,
albeit conglomerate, purpose! -

Thus clause 2 as drafted passes the Literal test of interpretation,
however, it is submitted that it also passes the other two tests:
the "Golden Rule" and the "Purpose Rule". The "Golden Rule"
requires that the entire statute be taken as a whole, giving the
words their ordinary meaning, so as to attain a comprehension which
avoids absurdity or inconvenience. The perversity of the proposed
interpretation breaches the Golden Rule. ~

The "Purpose Rule" respects .the context in which the rule was pro-
mulgated: what mischief does it attempt to remedy? Anyone with a
"knowledge of the historical development of Multiple Occupancy would
have to agree that the mischief of rural population decline was
only one among many defects sought to be amended. The aims and
objectives in clause 2 are broad and general, however their spirit
and intention is clear and this should not be constrained into
virtual irrelevance by the employing of artificial technicalities.

—

Yours faithfully,

. David Spain.

IN ASSOCEIATION WITH: SYDNEY AGIENT:
WOODHAMS O'KEEFFE & CO. SOLICITORS HENDERSON & ASSOC. SOLICITORS DEZARNAULDS FAWKES
545 St Kilda Road, Coarporute Centre One, 111 Elizabeth Strect,

Melboume. Victoria, 3004, Bundalt. Qld. 4217, . Sydney. N.8.W. 2000.

Telephane: (03) 5296177 Telephone: (075) 917 766 Telephone: (02) 232 3222

Fax: (03) 510 7074 Fax: {(Q75) 741 772 Eax: (02) 2351206
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The General Manager
Lismore City Council
PO Box 23A
LISMORE NSW 2480
Claire Aman

195 JUL 1993 G93/00130 CA:DT

NJ:CW: 5/285

Dear Sir, &

STATE ENVIRONMENTAL PLANNING POLICY NO. 15 - MULTIPLE OCCUPANCY
ATMS AND OBJECTIVES

I refer to your letter in which the views of the Department are
sought with regard to interpretation of the aims and objectives
of State Environmental Planning Policy (SEPP) No. 15.

2. The aims and objectives contained in clause 2 of the policy
should be read conjunctively, as indicated by the penultimate
use of "and". Multiple occupancy developments should therefore
be consistent with all of the aims and objectives of the
policy. '

3. With regard to the Council’s assessment of objective
(c)(iii), the Department concurs with the view that such an
objective is not highly applicable in the Lismore area.

4. The Council may find after further analysis of the '‘capacity
of 3EPP 15 to address multiple occupancy needs in Lismore, that
those needs are best accommodated through an amendment to
Lismore LEP 1992. Such an amendment could reflect Lismore’s
particular land capabilities and servicing capacities.

5. I hope this information is of assistance.
Yours faithfully,

=

f/
Malcolm Imrie

Deputy Manager
(Northern Regions)



New South Wales Government

Department of Planning
NORTHERN REGIONAL OFFICE

N.S.W. Government Offices

- : — 49 Victoria Street,
Grafton 2460
Mr. p . Hamilton P.O. Box 6, Grafton 2460
Pan-Community Council
PO Box 102 Y Telephone :{066) 42 0622 Ext:

IMBIN NSW 2480
N : Fax No. :(066) 42 0640

Contact :
. _ Our Reference : G93/00130 JC:DT
27 AUG 1993 ;
Your Reference :
Dear Mr. Hamilton, | \\>

STATE ENVIRONMENTAL PLANNING POLICY NO. 15 - MULTIPLE OCCUPANCY

I refer to your letter of 25th August, 1993 concerning the
interpretation of clause 2(c)(iii) of State Environmental
Planning Policy No. 15. I am advised the Department’s letter of
15th July, 1993 to Lismore City Council in this matter has
resulted in a change in the Council’s administration of
applications under the Policy.

2. The Department is unable to provide legal advice on the
interpretation of environmental planning instruments. However,
the following comments may be of assistance.

3. It was intended that paragraphs 2 and 3 of the previous
letter (copy attached) should be read together. While a
development proposal needs to satisfy all the aims and
objectives, this is only to the extent to which they apply.
‘Objective (c) relates to "facilitating development ... to create
opportunities...". If, in the City of Lismore, there are not
areas "...which. are suffering or are likely to suffer from a
decline in services due to rural population loss", then this
objective need not be applied.

4. Pursuant to clause 25(2). of the Environmental Planning and
Assessment Act, 1979 the aims and objectives of the Policy
cannot be applied to prohibit development, which is clearly made
permissible by other provisions of the Policy, such as clause
7(1). )

5. I have noted your concern relating to the project brief for
the proposed review of multiple occupancy. If necessary, this
matter will be taken up with the successful tenderer. -
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6. I trust this clarifies the matter for you.
letter is being forwarded to the Council.

Yours faithfully,

P foio

Malcolm Imrie
Deputy Manager
(Northern Regions)

c.c. Lismore City Council

Ge3/00130

A copy of this



New South Wales Government

~ Department of Planning

NORTHERN REGIONAL OFFICE

N.S.W. Government Offices
49 Victoria Street,
Grafton 2460

Mr. P. Hamllton P.O. Box 6, Grafton 2460

Pan-Community Council
PO BOX 102

NIMBIN NSW 2480 Telephone: (066) 42 0622 Ext:

. Fax No: (066) 42 0640

Contact: Leigh Knight

7 APR 198% . OurReference: (o3 /60210 1K:DT

Your Reference:

Dear Mr. Hamilton,

REVIEW OF STATE ENVIRONMENTAL PLANNING POLICY NO. 15

I refer to your letter received on 22nd February, 1994 relating
to the review of State Environmental Planning Policy No. 15 -
Multiple Occupancy (MO) of Rural Lands.

2. With regard to your query as to the appropriateness of a
council using a condition of development consent to prohibit
subdivision of an MO, I must stress that it is not the
Department’s role to provide advice relating to legal

interpretation of planning instruments. Should vyour
organisation require any detailed interpretation you should
consult your own legal advisor. However, the following may be

of assistance to you.

3. Clause 8(1) of SEPP 15 provides that a council shall not
consent to an application for an MO unless it consider that,
among others,

"(a) the means proposed for establishing land ownership,
dwelling occupancy rights, environmental and community
management will ensure the aims and objectives of this
Policy are met;"

Accordingly, Council should be satisfied prior to granting
consent that objective 2(c)(ii) of the policy will be met.
There should be no need to impose conditions prohibiting
subdivision of the development if the proposal complies with the
requirements of.the policy. )
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G93/00210

4. A copy of your letter to the Department and the attached
letter to Council has been forwarded to our consultants for
consideration. With regard to your verbal request about the
issue of separate certificates of title by the Land Titles
Office, it would assist if you could provide the Department with
a written outline of what advice you require and any information
you may have in support of your request. Upon receipt of this
information the Department will be in a position to contact the
Land Titles Office for clarification. ~ Alternatively, your
organisation could contact the Land Titles Office direct.

5. I trust the foregoing information is of assistance. If you
have any engquiries, please contact Leigh Knight.

Yours sincerely,

Malcolm Imrie
Deputy Manager
(Northern Regions)
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'i.. ‘- ‘vy JACI‘: RILEY BON DFI E LD RILEY 15 MOLESWORTH STREET,
' - DAVID M. RILEY SOLICITORS & NOTARY LISMORE. N.S.W. 2480
; ’ MATTHEW J. RILEY TELEPHONE (068) 21 9000
: P.Q. BOX 165, LISMORE, 2480 .

ADAM D. RILEY FAC;»;MILE {066) 21 9059

MELINDA L, CLARK USMORECITY COUNCIL

EIVED
OUR REF. MR :SS REC .

YOUR REF. MR. SCOTT ‘ 23 NUV 1995\ | F‘A:.u. 93 |D]

FILE No.
\
22 November 1993 -\
The General Manager,
Lismore City Council, . \\
DX 7761 \

LISMORE

sfzis

RE: ADVICE ON SEPP 15 MULTIPLE OCCUPANCY OF RURAL LAND

’

Dear Sir,

We refer to the writer's numerous phone discussions with your
Mr. Scott and enclose a copy of Counsel's Advice. Would you

please peruse same and phone the writer to discuss at your
convenience.

Yours faithfully,
BONDFIELD RILEY’
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Greg Newport , Windeyer Chambers
) - 8th Floor
225 Macquarie Street
Sydney, N.S.W. 2000
Phone: 235.3033
. Fax: 223-3515

DX 650 SYI_)NI—:Y
i9 November 13893

Messrs. 1. G. Bondfield Riley & Fiford,
Solicitors,

DX_7712 LISMORE

Dear Sirs,

RE: ADVICE ON SEPP 15 MULTIPLE OCCUPANCY OF RURAL LAND

LISMORE COUNCIL

I refer to your letter of 3 November 1993, seeking my advice in
respect of the proper construction of the aims, objectives,
policies and strategies ("the aims") contained in c]ause 2 ‘'of the
said Policy.

I advise as fol1ows:

1. The aims of the PoT1cy are specifically included to
demonstrate what work the policy has to do. By this I mean
that it assists the Council in understanding the subsequent
statutory provisions and the proper construction to be
app11ed to those provisions. That interpretation which best
meets "the aims, objectives, policies and strategies stated
in the Policy shall be preferred.' (See s25(3) EPA Act

1979). The statutory prov1s1ons of s25 are, 1in effect,
consistent with the common law "purposive approach”
enunciated by the Courts (see Auckland Lai v. Warr1ngah SC 58
LGRA 276).

2. Upon examination of clause 2 of the said Policy and as a
matter of proper legal construction, the three subclauses
‘must be read conjunctively. However, this does not, in my
-opinion, require that each of the said sub-clauses must be
given equal weight in determining whether a particular
development satisfies the said aims. .. In simple terms the
consent authority is required to test the ‘particular
development forms against the complete aims and then form an
mpinion as to whether or not it satisfies those aims. Should
the consent authority form the opinion that the objectives
are not satisfied, it 1s cliearly with power to refuse the
application. 1In such circumstances a person dissatisfied may
appeal (s.97 EPA Act) and by way of a hear1ng de novo the
Court may overturn that decision. However, in such
circumstances, the Court assumes the role of the Council and
may adopt the same purposive approach.

On the other hand, should the Council approve development,
after forming the opinion that the said aims are satisfied;
such a decision of an administrative body may only. be
overturned where the Court is clearly shown that the
Council’s decision was not reasonably open to it and it was
manifestly absurd or unreasocnable. - (See Minister v. Peko
Wallsend 62 CLR 224). :
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3. 1 understand from the material contained in my Brief that the
central focus is clause 2(c)(iii) of the Policy wherein the
aim is expressed toc relevantly be to facilitate development,
preferably in a clustered style, to create opportunities for .
an increase in the rural population in areas which are
suffering or likely to suffer from a decline in services due
to rural population loss. Again, as I understand the concern
of Council, it is of the opinion that there are very few
areas where there is the likelihood of a decline in services
due to rural population loss. Rather, the position is that
the Council area is a relatively high growth area. In such
circumstances is Council empowered to simply reject the
applications because the area is not one where there is the
likelihood of rural population loss?

4, I opine that the Council is not able to use the particular
aim as a blanket reason for refusal of development
applications for Multiple Occupancy of Rural tand. It must
be recalled that the particular purpose is permissible with
the consent of Council and a particular aim cannot be used as
a sole basis for rejection of development application. (See
825(2) EPA Act 1979.

5. This conclusion becomes evident when one looks at other
environmental planning instruments which by separate clause
1ink the permissible development to the said objectives. My
instructing Solicitor may be aware of some environmental
pilanning instrument which direct that the Council is not to
grant consent unless it is of the opinion that the carrying
cut of the development is consistent with the objectives of
the zone. In Dach v. Yarrowlumla S.C. 79 LGERA 22¢ at 224
the Court considered such a provision in circumstances where
the particular development was permissible with consent but
arguably inconsistent with the objectives. The Court
relevantly held that such a clause is a matter that "more
pertinently should be taken into account where the Council 1s
required to exercise its discretion whether or not to grant
or refuse a consent. It is nevertheless important to
understand what the objectives of the planning instrument
are. The Court accepts that the construction of the Local
Environment Plan should be given a practical outcome
consistent with the reasonable interpretation. The approach
should not be over-technical.”

Similarly the NSW Court of Appeal decision of Coffs Harbour
Environment Canire v. Coffs Harbour C.C. 74 LGRA 185 at 193
considered the revarse situation where the tables provided
that a particular purpose was “prohibited” unless the Council
was satisfied that the carrying out of the development is
generally consistent with one or more of the objectives of
this zone.” The Court held that as a matter of proper
construction it could not be interpreted to permit an “anti
pathetic development”.
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6. In the present circumstances there are no express provisions
within the Policy which attempt to direct the Council not to
grant consent unless it is of the opinion that the carrying
out of the development is consistent with the aims. In my
opinion it follows that the Council is not empowered to use
the particular objective (2)(c)(iii) as a basis for blanket
rejections of development which fis otherwise permissible with
consent. -

7. On proper construction of clause 2(c)(1ii1) the sub-clause
only has work to do where there is identified suffering or
likely suffering from a decline in services due to rural
population loss. If no such areas are identified, Council is
empowered to disregard that .aim and thereafter determine the
application, having regard to other statutory provisions.
where such areas are not identified, the particular
sub-clause cannot be used as a basis for blanket rejection of
such development applications. .This is not in contradiction
to my opening remarks that the sub-clauses must be read
conjunctively. In brief, they are all required to be read
and if they have no work to do they may thereafter be
disregarded. )

It is clear that the Council is otherwise empowered to refuse
a development application for Multiple Occupancy of Rural
Land pursuant to the Policy if it is of the opinion that
other statutory provisions are not satisfied. Such statutory
provisions may include the remaining aims contained in clause
2 of the Policy. ’

8. For the sake of completeness, I advise my instructing
Solicitor that in circumstances where the Council is of the
- opinion that there is no likelihood of rural population loss.
iin its area, it could seek exclusion from application of the
Policy.

I would be pleased to discuss any aspect of this advice with my
instructing Solicitor should the need arise.

" Yours faithfully,

7
GREG _NEWPORT
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SEPP-15  Bdvact.

other facilities and any other relevant matter, the dwellings comprise a smgle
household.

Relationship to other planning instruments

6. Subject to section 74(1) of the Act, in the event of an inconsistency between this
Policy and another environmental planning instrument, whether made before, on or
after the day on which this Pollcy takes effect, this Policy shall prevail to the extent of
the inconsistency.

Multiple occupancy

7. (1) Notwithstanding any provision in an environmental planning instrument

concemed with the use of land for the purposes only of a dwelling or dwellings (as the
case may be) in rural or non-urban zones, development may, with the consent of the
council, be carried out for the purposes of three or more dwellings on land to which this
Policy applies within sucha zone where -

(a) the land cémprises a single allotment not subdivided under the Conveyancing
Act 191 9 or the Strata Titles Act 1973,

(b) the land has an area of not less than ten hectares;
(c) the height of any building on-the land does not exceed eight mctres,
(d) not more than 25 per cent of the land consists of prime crop and pasture land;

(e) the part of the land on which any dwelling is situated is not prime crop and
pasture land;

(f) the development is not carried out for the purposes of a motel, hotel, caravan
park or any other type of holiday, tourist or weekend residential
accommodation, except where development for such purposes is permissible
under the provisions of another environmental plamung instrument in the
zone;

(g) slopes in excéss of 18 degrees do not occur on more than 80 per cent of the -
land; and

(h) the aims and objectives of this Policy are met.

(2) The council may consent to an application made in pursuance of this clause

for the carrying out of development whether or'nof it may consentto an application‘for

the carrying out of that dcvelopment pursuant to any other environmental planning
instrument.

(3) Nothing in subclause (1)(b) shall be construed as authorising the subdivision
of land for the purpose of carrying out development pursuant to this Policy.



ENVIRONMENTAL PLANNING AND ASSESSMENT ACT 1979 Ei-fYaéf .

Statement of aims, etc, in envnronmental planmng mslruments

25. (1) An envnronmental planmng instrument shall state the aims,
objectives, pohc1es and strategies whereby that environmental planning
instrument is-designed to achieve any of the ObJCCtS of thls Act.

—L

(2) Except as prov:ded by subsectlon (3), a statement referred to in
subsection (1) does not affect the construction or effect of any other
provision of the env1ronmental planning 1nstrument in whnch the statement
is made. . = . . e .

(3) Where a provision of an environmental planning instrument is
genuinely capable of different interpretations that interpretation which
best meets the aims, objectives,” policies and strategles stated in that
instrument shall be preferred.

ve o . 7,1' -. T s _‘,.-'. e e .-
G A' failure to comply in any respect with subsectlon (1) does not affect
the validity, construction or effect of an environmental planning
instrument. : ) ' .

(5) This section does not apply in the case of a deemed environmental
planning instrument.

Defined at s 4; deemed enwronmental planmng instrument; environmental
planning. - ) -

Objects of this Act
Sees 5. -
SEPP No 10—Construction to promote state objectives of policy and reduce

scope for avoidance. See North Sydney MC ¥ Lycenko & Assoc Pty Ltd noted
under cll 6, 7 and 8 of SEPP No 10.
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G;'eg Newport

Wiadeyer Chambers
- Mth Flocr
225 Macquaris Street
Sydney, N.S.W, 2000
Phizme: 235.3033
. Fox: 23-3515

DX 650 SYONEY

$9 November 1593

Messrs. 1. G. Bondfield Riley & Fiford,
Solicitors,

DX_7712 LISMORE

Dear Sirs,

RE: ADVICE ON SEPP 15 MULTIPLE OCCUPRANCY OF RURAL LAND
LISMORE COUNCTL .

I refer to your letter of 3 ﬁovember 1893, seeking my advice in
respect of the proper construction of the aims, objectives,
policies and strategies {“the aims™) contained in clause 2 ‘of the

said Policy.

I advise as follows:

1...

The aims of the Policy are specifically included to
demonstrate what work the policy has to do. ‘By this I mean
that it assists the Council in understanding the subsequent
statutory.provisions and the proper construction to be
applied to those provisions. That interpretation which best
meets “the aims, objectives, policies and strategies stated
in the Policy shall be preferred.” {See s25(3) EPA Act
1979). The statutory provisions of s25 are, in effect,
consistent with the common law “purposive approach”
énunciated by the Caurts (see Auckland Lai v. Warringah SC 58
LGRA 276). - :

Upon exémination of clause 2 of the said Policy and as a

matter of proper legal construction, the three subclauses
must be read conjunctively. However, this does not, in my

-opinion, regquire that each of the said sub-clauses must be

given equal weaight in determining whether a particular
development satisfies the said aims. .-In simple terms the
consent authority is required to test the ‘particular
development forms against the complete aims and then form ‘an
opinion as to whether or not it satisfies those aims. Should
the consent authority form the opinion that the objectives
are not satisfied, it is clearly with power to refuse the
application. 1In such circumstances a person dissatisfied may
appeal (s.97 EPA Act) and by way of a hearing da novo the
Court may overturn that decision. However, in such
circumstances, the Court assumes the role of the Council and
may adopt the same purposive approach.

On the other hand, should the Council approve development,
after forming the opinion that the said aims are satiafied;
such a decision of an administrative body may only. be
overturned where the Court is clearly shown that the
Council's decision was not reasonably open to it and it was
manifestly absurd or unreasconable. - (See Minister v, Peko -
Wallsend 62 CLR 224).

-2—

I understand from the material contained in my Brief that the
central focus is clause 2(c)(iii) of the Policy wherain the’
alm is expressed to relevantly be to facilitate devalopment,
preferably in a clustered style, to create opportunities for
an increase in the rural population in areas which are
suffering or likely to suffer from a decline in sarvices due
to rural population leoss. Again, as I understand the concern
of Council, it is of the opinion that there are very few
areas whers there is the likelihoad of a decline in services
due to rural population loss, Rather, the position is that
the Council area is a relatively high growth area. In such
circumstances is _Council_empowered to simply reject the
applications because the area is not one where there is the
likalihood of rurai population loss?

I opine that the Council is not able to use the particular
aim as a blanket reason for refusal of development
applications for Multiple Occupancy of Rural Land. It must
be recalled that the particular purpose is permissible with
the consent of Council and a particular aim cannot be used as
a sole basis for rejection of development application. (See
825(2) EPA Act 1979. . .

This conclusion becomes evident when one iooks at other
environmental planning instruments which by separate clause
Yink the permissible development to the said objectives. My
instructing Solicitor may be aware of some environmental
planning instrument which direct that the Council is not to
grant consent unless it is of the opinijon that the carrying
out of the development is consistant with the objectives of
the zone., In Dach v. Yarrowlumla S.C. 79 LGERA 22¢ at 224
the Court considered such a provision in circumstances where
the particular development was permissible with consent but
firguably inconsistent with the objectives. The Court
relevantly held that such a clause is a matter that “more
pertinently should be taken into account where the Council is
required to exercise its discretion whether or not to grant
or refuse a consent. It is nevertheless important to
understand what the objectives of the planning instrument
are. The Court accepts that the construction of the Local
Environment Plan should be given a practical cutcome
consistent with the reasonable interpretation. The approach
should not be over-technical.” )

Similarly the NSW Court of Appeal decision of Coffs Harbour
Eavironment Coantre v, Coffs Harbour C.C. 74 LGRA 185 at 1923
considered the revarse situation where the tables proviaed
that a particular purpose was ~“prohibited” unless the Council
was satisfied that the carrying out of the development is
generally consistent with one or more of the objectives of
this zone.” The Court held that as a matter of proper
construction it could not be interpreted to permit an “anti
pathetic development”™.




—a=

6. In the present circumstances there are No axpress provisiona
within the Policy which attempt to direct the Council not to
grant consent unless it is of the opinion that the carrying

out of the development is consistent with the ai

ms. In my

opinion it follows that the Council is not empowered to use

the particular objective {2){c)(iii) as a basis

for blanket

rejections of development which is otherwise permissible with

cansent.

7. On proper construction of clause 2(c){iii) the sub-clause
only has work to do where there is identified suffering or

1likely suffering from a decline in services due

to rural

population loss. If no such areas are identified, Council is
empowered to disregard that .aim and thereafter determine the
application, having regard to other statutory provisions.
where such areas are not identified, the particular
sub-clause cannot be usaed as a basis for blanket rejection of
such development applications. This is not in contradiction

to my opening remarks that the sub-clauses must
conjunctively. In brief, they are all reguired

be read
to be read

and if they have no work to do they may thereafter be

disregarded.

it is clear that the Council is otherwise ‘empowered to refuse
a development applicaticn for Multiple Occupancy of Rural
Land pursuant to the Policy if it is of the opinion that
other statutory provisions are not satisfied. Such statutory

provisions may include the remaining aims contai
2 of the Policy.

nad in clause

8. for the sake of completeness, 1 advise my instructing

Solicitor that in circumstances where tha Counci

1 is of the

opinion that there is no jikelihood of rural populatien loss.
1in its area, it could seek exclusion from application of the

Palicy.

I would be pleased to discuss any aspect of this advi
instructing Solicitor should the need arise.

Yours faithfully,

GREG NEWPORT

ce with my

-

ENYIRONMENTAL PLANNING AND ASlSFﬁSM_ENT .M.‘l1 1919 !

v

Statement of aims, ete, in environmenaf planning instruments - '
25, {1) An environmental planning instrument shall state’the aims,
objectives, policics and strategies whereby that environmental planning

instrument is de{i_gﬂgd to achieve any of the objects of this Act. . i

(3] E_xcept as provided by subsection (3), a statement referred to in
subsection (1) does not affect the construction or effect of any other
provision of the environmental planning instrument in which the statement
is made. M L R -

(3) Where a provision of an environmental planning instrument is
genuinely capable of different interpretations, that interpretation which
best meets the aims, objectives, policies and strategies stated in that
instrument shall be preferred. .

- . 1] F— . H : - e, P
* (4) A failure to comply in any respect with subsection (1) does not affect
the validity, construction or effect of an e¢nvironmental planning
instrument. .’ : . ’ -

(5) _This section does not apply in the case of a deemed environmental
planning instrument.

Defined at s 4: deemed environmentat planning instrument; environmental
planning. - L. e
s : L
Qbjecis of this Act ~ o
Sees s, : o -

SEPP Ne 10—Construction 1o promote stale objectives of policy and reduce
scope for avoidance. See North Sydnzy MC v Lycanko & Assoc Pty Lid noted
under cli 6, 7 and & of SEPP No 10. ' .



Environment & Development Services
: y

" NJ:CW:S/285 ~ Mr Juradowitch

Juné 16, 1993

y

The Secretary , o

NSW Department of Planning %?% .
PO Box 6 R - %
GRAFTON NSW 2460 %\k -

‘Dear Sir,

STATE ENVIRONMENTAL PLANNING POLICY NO 15

MULTIPLE OCCUPANCY AIMS & OBJECTIVES _ ’

During the recent processing of a Multiple Occupancy Developmerit Application, Council
received a number of submissions raising the issue of compliance with the aims and
objectives of State Environmental Planning Policy 15. A copy of these aims and objectives
is attached. ' :

1t is Council’s view that Multiple Occupancies should generally comply with the aims and
objectors of the State Policy. Objectors have argued that Multiple Occupancy applications
should meet all the aims and objectives of the Policy. Council is reviewing it’s position and
would appreciate receiving the Department’s views on this matter.

The Department may wish to particularly consider Objective (¢) (iii) which would appear to
restrict Multiple Occupancies to areas in which they may create opportunities for an increase
in the rural population, in areas which are suffering or are likely to suffer from a decline in
services due to rural population loss. Very few localities in Lismore could be defined as
static or in decline. ' ' '

Yours faithfully

P T%oon

General Manager/Town Clerk
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New South Wales Government

B e L T I M T L I P P o L e A e Y L T L Y g e e T e N PO P R e

Department of Planaingz- |

1Dic S Co
- RLCEIVED :
NORTHERN REGIONAL QFFICE ™™ : | '
15 jUL 1993 -
HS.W. Government Offices
r (FLENO 49 Vicloria Street,
' Glatton 2460
The General Manager e AU.OCTPT:)' Box 6, Graﬂon-2460
i Cit il . v . _ -
gésggiezm y Counci, L ' ﬁephone :(066) 42 0622 Ext:

MO NSW 0 ;
P?? RE _ 248 Fax No. :(066) 42 0640

Contact : Claire Aman

. Our Refe{?{’_‘;‘ei G93/00130 CA:DI

15 JUL 1993 Your Referenco © 3 cus s /285

Dear Sir,

STATE ENVIRONMENTAL PLANNING POLICY NO. 15 - MULTIPLE OCCUPANCY
AIMS AND OBJECTIVES : .

I refer to your letter in which the views of the Department are
sought with regard to interpretation of the aims and objectives
of State Environmental Planning Policy (SEPP) No. 15.

2. The aims and objectives contained in clause 2 of the policy
should be read conjunctively, as indicated by the penultimate
use of "and". Multiple occupancy developments should therefore
be consistent with all of the aims and objectives of .the
policy. :

3. With regard to the Council’s assessment. of objective
(¢)(iiil), the Department concurs with the view that such an
objective is not highly applicable in the Lismore area.

4. The Council may find after further analysis of the capacity
of SEPP 15 to address multiple occupancy.needs in Lismore, that
those needs are best accommodated through an amendment to °
Lismore LEP 1992. Such an amendment could reflect Lismore’s
particular land capabilities and servicing capacities. ' :

5. I hope’ this information is of assistance.

Yours faithfully,

S ; - ' é_- .
Malcolm Imrie

Deputy Manager
(Northern Regions)
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'Depa'rtment of _Jgﬂ.gm._ .

LCGRUIL |

Libialn J
RECEIVEL
NORTHERN REGIONAL QFFICE ™
10 30L 1993
biS.W. Government Offices
- FILE No. 49 Victoria Street,
Gratton 2460
The General Manager LE(iER 0. Aupd‘D’BOXSJsmﬂ°q2460
Lismore City Council ) y .
PO Box 23A { _IE ephone :(066) 42 0622 Ext:
L,.I“T’MORE NSW 2480 Fax No. :(066) 42 0640
[ - ' - -
Contact : Claire Aman
OurReference :  93,00130 caA:DT
15 JUL 1993 Your Reference : NJ:CW: S/285 '

Dear Sir,

STATE ENVIRONMENTAL PLANNING POLICY NO. 15 - MULTIPLE OCCUPANCY

AIMS AND OBJECTIVES

I refer to your letter in which the views of the Department are
sought with regard to interpretation of the aims and objectives
of State Environmental Planning Policy (SEPP) No. 15.

< .

2. The aims and objectives contained

in clause 2 of the policy

should be read conjunctively, as indicated by the penultimate
use of "and". Multiple occupancy developments should therefore
be consistent with all of the aims and objectives of .the

policy.

3. With regard to the Council’s

assessment of objective

(c)(iii), the Department concurs with the view that such an

objective is not highly applicable in

the Lismore area.

4. The Council may find after further analysis of the capacity
of SEPP 15 to address multiple occupancy needs in Lismore, that

those needs are best accommodated

through an amendment to

Lismore LEP 1992. Such an amendment could reflect Lismore’s
particular land capabilities and servicing capacities.

5. I hope this information is of assistance.

Yours faithfully,

Malcolm Imrie
Deputy Manager )
(Northern Regions)

-



‘Dear Sir,

Environment & Development Services

- NJ:CW:S/285 Mr Juradowitch

June 16, 1993

The Secretary ' .

NSW Department of Planning ‘ ' “? :
PO Box 6 o - %
GRAFTON NSW 2460 %\x’

STATE ENVIRONMENTAL PLANNING POLICY NO 15
MULTIPLE OCCUPANCY AIMS & OBJECTIVES ,

During the recent processing of a Multiple Occupancy Developmerit Application, Council

Teceived a number of submissions raising the issue of compliance with the aims and -

objectives of State Environmental Planning Policy 15. A copy of these aims and objectives
is attached. ' - .

It is Council’s view that Multiple Occﬁpancies should generally comply with the aims and
objectors of the State Policy. Objectors have argued that Multiple Occupancy applications
should meet all the aims and objectives of the Policy. Council is reviewing it’s position and
would appreciate receiving the Department’s views on this matter.

’ _

The Department may wish to particularly consider Objective (¢) (iii) which would appear to
restrict Multiple Occupancies to areas in which they may create opportunities for an increase
in the rural population, in areas which are suffering or are likely to suffer from a decline in
services due to rural population loss. Very few localities in Lismore could be defined as
static or in decline. '

Yours faithfully

P T%Jon

General Manager/Town Clerk

o ke
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I. G. BONDFIELD, RILEY & FIFORD : C

SOLICITORS & NOTARY - ¢

JACK RILEY 3(;‘1_ - 15 MOLESWORTH STREET, M -
]
) . NS.w,
N, J. FIFQROD P.O. BOX 165, LISMORE, 2480 . LISMORE. N.S 2480
DAVIO M, RILEY W FACSIMILE (066) 21 9059 - TELEPHONE (068) 21 9000
DX 7712 LISMORE :

MATTHEW J, RILE'
OUR REF. MR : MU !

vour rerAttention: Mr. Scott

Dear Sir,

USHO; S oo
YIS0z civv copnon
RIZZVED \
— | [

3 June, 1993 Ly ool -0 1993 :
{ ‘L — T —————— . i

P
{
s

. pas T ;
N Y/ 73/102 |

The General Manager/Town Clé}k, ' e

Lismore City Council r :
DX 7761 LISMORE i 3-4764 ’L‘

TR BN Y
. -.-':-_ . PRI _?_? . P T i
oy e |"_n;;'..rK U £ ) o [_,‘{..'_-‘
1

SR 1Y/ - t
RE: MULTIBLE OCCUPMDEVELO§ 2 - LOT 41 D.P. 802597

. Danfiz

- 136 'DAVIS-ROAD pwerel Ml

‘We refer to your letter of 18th instant and the writer's

subsequent telephone discussions with your Mr. Scott.

We advise we have perused the material you have supplied to us
including material received from the applicant after lodging the
development application. '

The writer has also discussed the matter with Mr, Newport of
Counsel,

We advise that Council after proper consideration of the material
supplied to it should form an opinion as to whether all the
objectives comprised in SEPP 15 Clause 2 are able tc be met.  If
Council is of the opinion that the aims and objectives comprised
in Clause 2 of SEPP 15 can be met then Council may approve the
development application so far as it satisfies the aims and
objectives. Council's decision with respect to this aspect can
only be set aside on appeal. .

We do not believe that the application and material subsequently
supplied to Council is sufficient for Council to form the view
that the development would constitute a8 subdivision within -the
meaning of the Environmental Planning and Assessment Act nor the
Local Government Act.

The proposed home improvement area of 10,000m2 in the application
is clearly outside the definition of "home improvement area"
under SEPP 15 Clause 5(1). The application of SEPP 1 regarding
flexibility in the application of planning controls cannot be
used to circumvent the definition of "home improvement area" in



-Page 2

3 June, 1993

Lismore City Council,

RE: MULTIPLE OCCUPANCY DEVELOPMENT -~ LOT 41 D.P. 802597
— 136 DAVIS ROAD, JIGGI

Clause 5(1) of SEPP'15. We refer to Woollahra Municipal Council
-v—- Carr 62 LGRA at: 263. This case 1is authority for the
proposition that SEPP No. 1 cannot be used to vary a definition
in a planning policy. Therefore, clearly the proposal for a
"home improvement area" to exceed 5,000m2 is not .permissible
under SEPP 15 and Council has no power to approve the development
in this regard.

We enclose copies of the relevant Certificates of Title which
indicates that both parcels of land .are currently owned by the,
same proprietors as tenants-in-common. , From ‘perusing these:

Certificates of Title alone we do not suggest that any inference
can be drawn to indicate that the applicant is unable to comply
with the provisians of Clause 2(b)(i) of SEPP 15.

Council should note that it is not strictly necessary to place
every reason for .refusal of the development application in its
Notice of Ground of Refusal to the applicant. If the applicant
appeals, the hearing is a de novo hearing in which Council can
raise further issues: Council should however be aware that if

it believes that it does not have sufficient information in -

proper form before it to enable it to properly consider the
application pursuant to the provisions of Environmental. Planning
and Assessment Act it should expressly indicate this fact as one
of the reasons for refusal of the application. If Council does
not expressly indicate this ground as a ground for refusal then
on appeal Council may be precluded from arguing that it did not
have sufficient information before it at the time it considered
the application. _ -

Council is also probably aware that it cannot grant a development
consent subject to certain aspects being clarified at a later
time. We refer Council to the case of Jungar Holdings Pty.
Limited -v- Eurobodalla :Shire Council and Ors. 70 LGRA at 79.

We believe this answers the questions raised by Council. Please
telephone the writer if you have any further queries or guestions
regarding the matter.

Yours faithfully,
I1.G. BONDFIELD, RILEY & FIFORD

Per: 67—@'"

Encl. /:

’

2335/1-2/mu

“‘3\
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‘Chairman of the Nim-
bin Ratepayers’ .and Prog-
ress Association Mr Don
Johnston has called for a
frecze on new multiple oc-
cupancy developments in
| the Lismore City -Council

“area. :

Mr Johnston said many
multiple  occupancies,
some dating back to the
early 1970s, still had not
met council conditions and
this needed to be rectified
before new developments
were approved. :

Other residents’ also-are
concerned about the entre-
preneurial push into’ muiti-
ple occupancy develop-
ment, -~ with  agenis
advcrusmg and selling
land-shares, which the res-
idents say abandons the
original intent of the com-
munities.

Multiple occupancy de-
velopments emerged after
the Nimbin Aquarius festi-
val of 1973. They were
later authorised under leg-
islation proposed by for-
mer Labour State Minister
for Planning, Paul Landa,
prior to the Environmental
Planning and Assessment
Act of 1980. They were
seen as a viable way of
providing accommodation
for low-income carners
who lived on shared land
with like-minded people.

A former Lismorc Al-
derman, Mr Johnston be-
licves there is a place for
multiple occupancy style
development but is wor-
ried by the encroachment
onto prime farm land.

He was a vocal objector
to a recent development
application at Nimbin
Rocks which he had
claimed excceded the 25
percent prime agricultural
land limit. 1t was laler de-
termined that the limit was
not exceeded,

“I'm not against mulli-

ﬁa@!e
occupancy

-do-not hold the communi-

ple octupancies. but ‘I am
against.them not" abldmg
by the  conditions, set
down,” Mr Johnston said.

“There ‘ire up {060 in
the Lismore  area ~and
some the council probably
‘doesn’t know about.”

A -shareholder.on the
Dmgo Ridge communuy
north “of Nimbin, Ms Ro-
byn “Scoit, agrees there !
should be~a halt to new
developments until  all
those already established
have -altempted to meel
council. conditions..

She .also is’ concerned
by the way many shares
are sold to outsiders who

ty vision of original set-
tiers and who are -incom-
patible with the .isolated
lifestyle. o

“We had to change our
constitution to stop the
‘constant ‘selling of shares
which often led to abuses
of the rights of existing
owners,” Ms Scott said.

“There must be a strong
level of commitment be-
tween share holders or
problems will occur.”

Lismore chief planner
Mr Nick Juradowitch said
the council -this year
aimed to draw up a devel-
opment control plan with
stricter guidelines for mul-
tiple occupancies. .

Mr Juradowitch said the

plan would reflect local
circumstances and commu-
nity standards and the
council would seek com-

munity input, .
Mr, Juradowitch said
there was concern that
once -the communities
were established some did
not abide by development
conditions and the council
did not have the resources
to fully monitor the situa-
tiom, . .
He said three to four
new multiple occupancics
were approved each year.
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secure individual land title, with the

options thal will be presented to the
communily for further comment.

resultant difficulty in financing or

The council should not take the
easy way out of just trying to relax

selling a multiple occupancy share.

However the greatest problem, as
we see i, is on-site effluent dispos-

al, and this applies to rural villages
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and rural properties, as well as mul-

Until septic or alternate systems
can be upgraded and/or monitored
to the point where the dangers of
river and catchment poliution have

tiple occupancies.

Ratepayers’ Corner

® A column by the Lismore and District United Ratepayers’ Associa-

achieve a rural development policy
that will serve ALL rural industry

and residents.
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Some time ago, lhe Lismore City

Council decided to undertake a mul-

tiple occupancy revicw.

As a result, submissions were in-
vited from any interested parties.

Between 40 and 50 people at-

The councii then invited those
who had made submissions 10 &
tended, including councillors, staff

workshop on July 22.
and represenlatives of the Depart-

ment of Planning, Agriculiure
Department, Waler Resources and

CALM.

If this means pressuring State

and Federal governments for change

then so be it.

achieve a fair and workable rural
development policy, and should

passed, the counci! should be loath

It was disappointing the work-
shop did not debate the other forms

to even consider any further expan-

sion of the problem.

The workshop was split into sev-
en discussion groups and all aspects

make the best of the opportunity.

[t would seem a number of as-
pects of multiple occupancy policy

are crealing considerable concern

{or rural residenis.

of rural development, inclding dual

The next meeting and the Lis-

The Beard report certainly indi-
cates there are major problems with

septics and our waler systems.

occupancy, strata title, villages and

rural residential,

of existing multiple occupancy poli-

cies were debated.

Surely it is time to closely exam-
ing the situation of rural develop-
ment, to investigate all forms of

This workshop and subsequent
council decisions and regulations

T
SEEQ
a- ol |
o mP 5=
a2 e
2Q™Y5
-
oy &g/
Z5elcE
=33306
2O E™
L]
o 2woo
T e aw
s e =
be¥—§
=0
Q.E}ug
.UU)I-—"'
£ 2020
NQEEQ
c
E‘Eha-\
Oe_g"o“’
E5dmw=E

The workshop gave council plan-
ners many suggestions and we hope

These include the provision of
adequate water supply, inequitable

rating and charges, the inability to

these are incorporated in a list of

in an endeavour to

land tenurc

will shape the future for rural de-
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